

Minutes – Brevard Board of Adjustment
August 10, 2021
Page 2 of 7

MINUTES
BREVARD BOARD OF ADJUSTMENT SPECIAL CALLED MEETING
Tuesday, August 10, 2021 – 3:00 PM – Council Chambers

The Brevard Board of Adjustment (BOA) met for a special called meeting on Tuesday, August 10, 2021, at 3:00 PM in Council Chambers of City Hall.

Members Present:  	Judith A. Mathews, Chair
			Tom Tartt, Vice Chair
			Kevin Jones
			Allen Delzell
			Tad Fogel
		
Staff Present:		Paul Ray, Planning Director
			Aaron Bland, Assistant Planning Director
			Janice H. Pinson, Board Clerk
			Brian Gulden, Board Attorney
			Mack McKeller, City Attorney
			
Others	:		Greg Hunter, Applicant/Appellant
			Tom Norton, Probart Street Neighbor
			Joe Kelly, Probart Street Resident

			
I.  WELCOME 

Chair J. Mathews called the meeting to order at 3:00 PM and welcomed those present.

II. INTRODUCTION OF BOARD MEMBERS 

Board members, Board Attorney, and Staff introduced themselves.  

III. CERTIFICATION OF QUORUM 

Chair Mathews certified with Clerk to the Board that a quorum of the Board was present.		

IV. APPROVAL OF AGENDA

Mr. Fogel moved seconded by Mr. Tartt, to approve the agenda as presented, carried unanimously.

V. APPROVAL OF MINUTES

Mr. Jones moved, seconded by Mr. Tartt that the June 1, 2021, minutes be approved as presented.  Motion carried unanimously.


VI. NEW BUSINESS 

a. APL-21-001 –Administrative Appeal of Planning Department Decision Regarding Permit # MIN-21-007.

Chair Mathews explained quasi-judicial procedures. 

The matter before the Board was properly advertised, property posted, and neighbors notified by mail in accordance with the NC General Statute requirements.

Chair Mathews polled the Board as to any conflicts of interest or exparte communications about the matter before them as follows:

Chair Mathews stated that she visited the property, that she had no exparte communications.  

K. Jones stated that he did visit the property, but did not speak to anyone, and that he is touched by several contacts in the matter. “Many of you know that I am running for City Council and that it will be apparent in a moment.  I saw a letter in the newspaper, a news media online article and was further directed to a post on social media and saw a post about the matter.  I have talked with lots of people about the issue, because I am running for City Council and my response is to cut those conversations off, but there have been several that I have listened to before I have been able to cut people off by telling them I cannot discuss the matter, stating that none of these things have affected my perception of what’s going on and I have no interest in the matter.  I am saying this in the interest of full disclosure and transparency, he said.”

Attorney Gulden asked Mr. Jones if he had a fixed opinion, could he make a fair and impartial decision in the matter, and if he had any close relationships with any of the potential parties.  Mr. Jones answered that he could be fair and impartial and has no close relationships.

Mr. Fogel stated that two weeks ago he was exposed to a Facebook post about the issue.  He further stated that he thought that this would be a learning experience for both sides.  He stated that what he read had not moved him one way or the other.  

Attorney Gulden asked if Mr. Fogel had a fixed opinion, if he could be fair and impartial and if he had any close relationships with any of the parties.  He stated that he could be fair and impartial and that he did not have any close relationships with the parties.

Mr. Tartt stated that he had no exparte communications, that he had not visited the property.  Attorney Gulden had no questions.

Dr. Delzell stated that he saw Mr. Hunter’s letter in the newspaper.  

Attorney Gulden asked if he had a fixed opinion, if he could be fair and impartial, and further did he have a close relationship with any of the parties.  

Dr. Delzell stated that he could be fair and impartial and had no relationships.

Attorney Gulden explained the qualifications to be a party with standing, and the procedure to identify those with standing. He further stated that 160D prohibits the Board from accepting lay person opinion as testimony into evidence.  

Tom Norton stated that his driveway divides the builder’s property 2/3 on one side and 1/3 on the other side.  He explained that there has been damage to his property from run off from the project, and the other concern is safety because his opinion is that the curb cut is not sufficient to handle two way traffic and emergency vehicles.

Attorney Gulden directed the Board to look at Attachment A of the staff report indicating the location of Mr. Norton’s property which abuts Lot 6 of the subdivision.    Attorney Gulden went over the qualifications of a party with standing, a person who would suffer damages unique and separate from the community at large, and stated that he believed that Mr. Norton had standing in the matter.

Mr. Jones moved, Mr. Tartt seconded, that Mr. Norton be a party with standing, unanimously carried.

Attorney Gulden explained to Mr. Norton the procedure moving forward in the hearing.  He further asked Mr. Norton if he was the party that appealed the decision.

Mr. Norton stated that he did not file the appeal, that his neighbor down the street, Greg Hunter filed the appeal.

After a question by Dr. Delzell as to whether Mr. Hunter, Appellant, is required to present evidence that he has standing.  

Attorney Gulden explained the statute as to standing, and stated that Mr. Hunter is required to present evidence and the Board is to determine whether or not he is a party with standing.

Chair Mathews asked Mr. Hunter if he was prepared to present his evidence.

Greg Hunter stated that the City of Brevard website states the following:

 “Appeals to the Zoning Board of Adjustment concerning interpretation or administration of the ordinance may be taken by any aggrieved party or by an officer, department, or board of the city”.

Attorney Gulden asked Mr. Hunter if he was an officer of the City.  Mr. Hunter stated that he was a member of the Planning Board.  Attorney Gulden asked if he was the Chair of the Planning Board, and if he had the authority to appeal on behalf of the Planning Board.  Mr. Hunter stated that he was not acting on behalf of the Planning Board.

Attorney Gulden explained to Mr. Hunter that he would have to present evidence that he is an aggrieved party, suffering special damages, distinct from the rest of the community.

Mr. Hunter stated that he believed the board is required to notify him within 30 days of filing the appeal if they believe he does not have standing.

Attorney Gulden explained that he made his appeal to the City Clerk, and that nothing in his appeal indicates his standing.  Further that the statute 160D states that it is the Board of Adjustment who decides if a party has standing.

Mr. Hunter stated that the increase in traffic noise would impact him, because he currently is a resident that resides on Probart Street.

Attorney McKeller stated that he is the attorney for the City of Brevard, and the City does have standing in the matter.  He asked Mr. Hunter if he lived approximately ¼ mile from the property on Probart Street.  Mr. Hunter stated a little less than ¼ mile. 

Attorney McKeller asked Mr. Hunter if he would suffer any special damages to his property, any more than any other member of the public.

Mr. Hunter stated that the road is very narrow as it passes his house, about 10 foot travel lanes, and that there would be an increase in traffic noise from the new development.

Attorney McKeller asked Mr. Hunter why he did not take up the matter with the Planning Board since he is a member, and perfectly capable of doing so. Mr. Hunter stated that the planning board does not usually discuss matters of this nature. He further explained that Mr. Norton approached him as a member of the Planning Board.  Attorney McKeller said Mr. Hunter told the newspaper that he filed the appeal in general, that he had no specific complaints, and that he was not against the development.  

Attorney McKeller stated that he had argument as to standing if the Board chose to hear it.

Attorney McKeller explained that he is here representing the City Planning Department staff in the matter because their decision was appealed.  He stated that the reason for the hearing is because of a case Morning Star vs. Warren County in 2015, further explaining that Staff cannot simply kick out the appeal they have to allow it to move forward, and that it is the Board who has to determine standing and that generalized standing is not enough, he has to suffer special damages.  He further stated that in his opinion Mr. Hunter has not shown that he has standing.  He explained that he would address Mr. Norton’s situation at the appropriate time.

There was discussion on the date of the filing of the appeal in which Mr. Hunter stated that he became aware of the project on May 18th when forms for pouring concrete were placed.

Mr. Hunter stated that Mr. Norton approached him as a member of the Planning Board about his concerns about the use of his right of way.  
“I advised him to seek the advice of a real estate attorney familiar with these matters,” he said. During this discussion Mr. Norton shared a copy of the plat he received from the Planning Department.  “As a member of the Planning Board, I had recently received information in an agenda packet about flag lots.  The following day I saw an Assistant Planner on the street and questioned her as to what was going on,” Mr. Hunter said.

Attorney McKeller objected to the continuance, because the testimony is not as to standing and he would hate to taint the case if it is appealed to Superior Court, as they are entitled to do. 

After questions from the Chair as to an explanation of constructive notice, Attorney Gulden said he would be glad to explain after we finish with Mr. Hunter’s standing.

Chair Mathews asked if Mr. Hunter had anything to add.  He stated that he did not at this time.

Attorney McKeller explained that the Board does not have the authority to hear the matter unless the person filing the appeal has standing.  Further, that there is nothing in the appeal notice itself, nothing contained in any sort of documentation that he has standing other than the fact that he is representing a third party which is of concern, because it becomes dangerously close to practicing law without a license.  “I am not accusing him of that, but that it is very clear that attorneys represent people in these types of matters, further stating that Mr. Hunter does not have standing in the matter, and that he will address other issues later,” he said.

Attorney Gulden explained that the first matter to deal with is the Appellant’s standing.

Mr. Jones stated that the City’s Attorney is making telling points.  Further, that he has not heard anything in particular as to Mr. Hunter’s standing.

Mr. Jones moved that Mr. Hunter does not have standing, seconded by Dr. Delzell.  Motion carried unanimously.

Joe Kelly, 555 W. Probart Street, stated that he lives a little closer to the development.  He asked that Attorney Gulden give him the definition of community.  Attorney Gulden stated that he could not give him legal advice.  Upon further questioning, Attorney Gulden explained that case law gives the definition of aggrieved party and that a person with standing must suffer special damages other than others in the area and gave the definition of special damages.

Mr. Kelly testified that he has concerns about his property value because of traffic and that he believes the speed at which cars travel down the road would be a public safety hazard.  Also, he believes that he has standing.  

Attorney Gulden explained that testimony cannot be admissible unless provided by an expert witness.

Chair Mathews explained that the Board has to follow the law.

Mr. Jones moved that Mr. Kelly does not have standing, seconded by Mr. Fogel, unanimously carried.

There were no further requests from anyone to be considered to have standing in the matter.

Mack McKeller, stated that he was in attendance to represent City Staff and that we are here because an appeal was made by citizen for a hearing.   This is a quasi judicial hearing and is handled like a court proceeding.  Planning Board and City Council are legislative branches.  Explaining that when a decision is made by staff there are proper ways to address issues, and this is not the way.  He entered a Motion to dismiss the case because the appellant did not have standing.  Further stating that the appeal was not filed in a timely manner, constructive notice would have been 30 days from the filing date of the subdivision plat.  General Statue 160D states that this appeal is an action to be filed in Superior Court. Stating that the statute is new and not real clear, but that this is the wrong forum to hear the case.  He further stated that he wanted to make it clear; not to say that the issue on appeal is not important, but should be handled by City Council or Planning Board, as a legislative body to take up matters pertaining to issues with the current UDO.   Saying further that, post on Facebook and articles in the newspaper about cutting deals and making Gentlemen’s agreements with anyone is not the way to handle the matter,  that Staff knows that would be inappropriate, and if done this should be punished. 

Mr. Fogel asked how the Board should address Mr. Norton’s complaint.

Attorney McKeller stated that Mr. Norton’s complaint was filed as of today, well past the 30 days allowed.  Therefore, there is no method for him to be heard at this time regarding this particular subdivision.

Motion to dismiss the case by Dr. Delzell, second by Mr. Tartt, unanimously carried.

Case is dismissed.

Chair Mathews closed the hearing.

VII. UNFINISHED BUSINESS –   None.

VIII. REMARKS 

Paula Hunter resident of 462 Probart Street, stated that she respects the Board, and the appropriate manner in which we have to abide by the law. Stating that not being lawyers, the appeal was suggested to them as the appropriate manner to bring this up. I understand that the rules are the rules and if we do not have standing because of the reasons you said.  “But I do feel there is room to grow, learn, to be transparent, to find out what ordinance might have been looked over I think that is something we need to consider maybe behind another meeting under the proper channels.  I feel that issues of citizens are falling on deaf ears at the moment.  I appreciate what Mr. McKeller is doing, but I do feel that being transparent is important.”

Attorney McKeller stated that he agreed, but that this board is not the appropriate place.

[bookmark: _GoBack]Ms. Hunter stated that she understands.  “She further stated that she felt the constructive notice dates were a little off, but she appreciates the Board, and if there is an appropriate place to be transparent then I think that is the appropriate thing to do.  Thank you.”

IX. ADJOURN

Mr. Jones moved, seconded by Mr. Fogel that the meeting adjourn.  Motion carried.  Meeting adjourned at 3:56 PM.




												
Janice H. Pinson,  Board Clerk			 Judith A. Mathews, Chair	
